AUTHENTICATED
U.S. GOVERNMENT
INFORMATION

GPO

Bureau of Indian Affairs, Interior

AUTHORITY: 5 U.S.C. 301, R.S. 463 and 465; 25
U.S.C. 2 and 9. Interpret or apply sec. 3, 26
Stat. 795, sec. 1, 28 Stat. 305, secs. 1, 2, 31
Stat. 229, 246, secs. 7, 12, 34 Stat. 545, 34 Stat.
1015, 1034, 35 Stat. 70, 95, 97, sec. 4, 36 Stat.
856, sec. 1, 39 Stat. 128, 41 Stat. 415, as amend-
ed, 751, 1232, sec. 17, 43 Stat. 636, 641, 44 Stat.
6568, as amended, 894, 1365, as amended, 47
Stat. 1417, sec. 17, 48 Stat. 984, 988, 49 Stat.
115, 1135, sec. b5, 49 Stat. 781, sec. 3, 49 Stat.
1967, 54 Stat. 745, 1057, 60 Stat. 308, secs. 1, 2,
60 Stat. 962, sec. 5, 64 Stat. 46, secs. 1, 2, 4, 5,
6, 64 Stat. 470, 69 Stat. 539, 540, 72 Stat. 968,
107 Stat. 2011, 108 Stat. 4572, March 20, 1996,
110 Stat. 4016; 25 U.S.C. 380, 393, 393a, 394, 395,
397, 402, 402a, 403, 403a, 403b, 403c, 409a, 413,
415, 415a, 415b, 415c, 415d, 416, 477, 635, 2201 et
seq., 3701, 3702, 3703, 3712, 3713, 3714, 3715, 3731,
3733, 4211; 44 U.S.C. 3101 et seq.

SOURCE: 66 FR 7109, Jan. 22, 2001, unless
otherwise noted.

Subpart A—General Provisions

SOURCE: 77 FR 72467, Dec. 5, 2012, unless
otherwise noted.

PURPOSE, DEFINITIONS, AND SCOPE

§162.001 What is the purpose of this
part?

(a) The purpose of this part is to pro-
mote leasing on Indian land for hous-
ing, economic development, and other
purposes.

(b) This part specifies:

(1) Conditions and authorities under
which we will approve leases of Indian
land and may issue permits on Govern-
ment land;

(2) How to obtain leases;

(3) Terms and conditions required in
leases;

(4) How we administer and enforce
leases; and

(5) Special requirements for leases
made under special acts of Congress
that apply only to certain Indian res-
ervations.

(c) If any section, paragraph, or pro-
vision of this part is stayed or held in-
valid, the remaining sections, para-
graphs, or provisions of this part re-
main in full force and effect.

§162.002 How is this part subdivided?

(a) This part includes multiple sub-
parts relating to:

(1) General Provisions (Subpart A);

(2) Agricultural Leases (Subpart B);

(3) Residential Leases (Subpart C);
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(4) Business Leases (Subpart D);

(5) Wind Energy Evaluation, Wind
Resource, and Solar Resource Leases
(Subpart E);

(6) Special Requirements for Certain
Reservations (Subpart F); and

(7) Records (Subpart G).

(b) Leases covered by subpart B are
not subject to the provisions in subpart
A. Leases covered by subpart B are sub-
ject to the provisions in subpart G, ex-
cept that if a provision in subpart B
conflicts with a provision of subpart G,
then the provision in subpart B will
govern.

(c) Subpart F applies only to leases
made under special acts of Congress
covering particular Indian reserva-
tions. Leases covered by subpart F are
also subject to the provisions in sub-
parts A through G, except to the extent
that subparts A through G are incon-
sistent with the provisions in subpart F
or any act of Congress under which the
lease is made, in which case the provi-
sions in subpart F or any act of Con-
gress under which the lease is made
will govern.

§162.003 What key terms do I need to
know?

Adult means a person who is 18 years
of age or older.

Appeal bond means a bond posted
upon filing of an appeal.

Approval means written authoriza-
tion by the Secretary or a delegated of-
ficial or, where applicable, the
“deemed approved’ authorization of an
amendment or sublease.

Assignment means an agreement be-
tween a lessee and an assignee, where-
by the assignee acquires all or some of
the lessee’s rights, and assumes all or
some of the lessee’s obligations, under
a lease.

BIA means the Secretary of the Inte-
rior or the Bureau of Indian Affairs
within the Department of the Interior
and any tribe acting on behalf of the
Secretary or Bureau of Indian Affairs
under §162.018.

Business day means Monday through
Friday, excluding federally recognized
holidays and other days that the appli-
cable office of the Federal Government
is closed to the public.

Cancellation means BIA action to end
a lease.
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Consent or consenting means written
authorization by an Indian landowner
to a specified action.

Constructive notice means notice:

(1) Posted at the tribal government
office, tribal community building, and/
or the United States Post Office; and

(2) Published in the local news-
paper(s) nearest to the affected land
and/or announced on a local radio sta-
tion(s).

Court of competent jurisdiction means a
Federal, tribal, or State court with ju-
risdiction.

Day means a calendar day,
otherwise specified.

Emancipated minor means a person
less than 18 years of age who is married
or who is determined by a court of
competent jurisdiction to be legally
able to care for himself or herself.

Equipment installation plan means a
plan that describes the type and loca-
tion of any improvements to be in-
stalled by the lessee to evaluate the
wind resources and a schedule showing
the tentative commencement and com-
pletion dates for installation of those
improvements.

Fair market rental means the amount
of rental income that a leased tract of
Indian land would most probably com-
mand in an open and competitive mar-
ket, or as determined by competitive
bidding.

Fee interest means an interest in land
that is owned in unrestricted fee sta-
tus, and is thus freely alienable by the
fee owner.

Fractionated tract means a tract of In-
dian land owned in common by Indian
landowners and/or fee owners holding
undivided interests therein.

Government land means any tract, or
interest therein, in which the surface
estate is owned and administered by
the United States, not including Indian
land.

Holdover means circumstances in
which a lessee remains in possession of
the leased premises after the lease
term expires.

Housing for public purposes means
multi-family developments, single-
family residential developments, and
single-family residences:

(1) Administered by a tribe or trib-
ally designated housing entity (TDHE);
or

unless
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(2) Substantially financed using a
tribal, Federal, or State housing assist-
ance program or TDHE.

Immediate family means, in the ab-
sence of a definition under applicable
tribal law, a spouse, brother, sister,
aunt, uncle, niece, nephew, first cousin,
lineal ancestor, lineal descendant, or
member of the household.

Indian means:

(1) Any person who is a member of
any Indian tribe, is eligible to become
a member of any Indian tribe, or is an
owner as of October 27, 2004, of a trust
or restricted interest in land;

(2) Any person meeting the definition
of Indian under the Indian Reorganiza-
tion Act (256 U.S.C. 479) and the regula-
tions promulgated thereunder; and

(3) With respect to the inheritance
and ownership of trust or restricted
land in the State of California under 25
U.S.C. 2206, any person described in
paragraph (1) or (2) of this definition or
any person who owns a trust or re-
stricted interest in a parcel of such
land in that State.

Indian land means any tract in which
any interest in the surface estate is
owned by a tribe or individual Indian
in trust or restricted status and in-
cludes both individually owned Indian
land and tribal land.

Indian landowner means a tribe or in-
dividual Indian who owns an interest in
Indian land.

Individually owned Indian land means
any tract, or interest therein, in which
the surface estate is owned by an indi-
vidual Indian in trust or restricted sta-
tus.

Indian tribe means an Indian tribe
under section 102 of the Federally Rec-
ognized Indian Tribe List Act of 1994
(25 U.S.C. 479a).

Interest, when used with respect to
Indian land, means an ownership right
to the surface estate of Indian land.

Lease means a written contract be-
tween Indian landowners and a lessee,
whereby the lessee is granted a right to
possess Indian land, for a specified pur-
pose and duration. The lessee’s right to
possess will limit the Indian land-
owners’ right to possess the leased
premises only to the extent provided in
the lease.
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Lease document means a lease, amend-
ment, assignment, sublease, or lease-
hold mortgage.

Leasehold mortgage means a mort-
gage, deed of trust, or other instru-
ment that pledges a lessee’s leasehold
interest as security for a debt or other
obligation owed by the lessee to a lend-
er or other mortgagee.

Lessee means person or entity who
has acquired a legal right to possess In-
dian land by a lease under this part.

Life estate means an interest in prop-
erty held only for the duration of a des-
ignated person(s)’ life. A life estate
may be created by a conveyance docu-
ment or by operation of law.

LTRO means the Land Titles and
Records Office of the BIA.

Mail means to send something by
U.S. Postal Service or commercial de-
livery service.

Minor means an individual who is less
than 18 years of age.

Mortgagee means
leasehold mortgage.

NEPA means the
mental Policy Act
4321 et seq.

Nominal rental or mominal compensa-
tion means a rental amount that is so
insignificant that it bears no relation-
ship to the value of the property that
is being leased.

Non compos mentis means that the
person to whom the term is applied has
been legally determined by a court of
competent jurisdiction to be of un-
sound mind or incapable of managing
his or her own affairs.

Notice of violation means a letter noti-
fying the lessee of a violation of the
lease and providing the lessee with a
specified period of time to show cause
why the lease should not be cancelled
for the violation. A 10-day show cause
letter is one type of notice of violation.

Orphaned minor means a minor whose
parents are deceased.

Performance bond means security for
the performance of certain lease obli-
gations, as furnished by the lessee, or a
guaranty of such performance as fur-
nished by a third-party surety.

Permanent improvements means build-
ings, other structures, and associated
infrastructure attached to the leased
premises.

the holder of a

National Environ-
of 1969, 42 U.S.C.
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Permit means a written, non-assign-
able agreement between Indian land-
owners or BIA and the permittee,
whereby the permittee is granted a
temporary, revocable privilege to use
Indian land or Government land, for a
specified purpose.

Permittee means a person or entity
who has acquired a privilege to use In-
dian land or Government land by a per-
mit.

Power of attorney means an authority
by which one person enables another to
act for him or her as attorney-in-fact.

Remainder interest means an interest
in Indian land that is created at the
same time as a life estate, for the use
and enjoyment of its owner after the
life estate terminates.

Restoration and reclamation plan
means a plan that defines the reclama-
tion, revegetation, restoration, and soil
stabilization requirements for the
project area, and requires the expedi-
tious reclamation of construction areas
and revegetation of disturbed areas to
reduce invasive plant infestation and
erosion.

Secretary means the Secretary of the
Interior.

Single-family residence means a build-
ing with one to four dwelling units on
a tract of land under a single residen-
tial lease, or as defined by applicable
tribal law or other tribal authoriza-
tion.

Single-family residential development
means two or more single-family resi-
dences owned, managed, or developed
by a single entity.

Sublease means a written agreement
by which the lessee grants to an indi-
vidual or entity a right to possession
no greater than that held by the lessee
under the lease.

Surety means one who guarantees the
performance of another.

TDHE means a tribally designated
housing entity under 25 U.S.C. 4103(22),
a tribally-sponsored or tribally sanc-
tioned not-for-profit entity, or any lim-
ited partnership or other entity orga-
nized for the purpose of developing or
improving low-income housing uti-
lizing tax credits.

Termination means action by Indian
landowners to end a lease.
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Trespass means any unauthorized oc-
cupancy, use of, or action on any In-
dian land or Government land.

Tribal authorication means a duly
adopted tribal resolution, tribal ordi-
nance, or other appropriate tribal doc-
ument authorizing the specified action.

Tribal land means any tract, or inter-
est therein, in which the surface estate
is owned by one or more tribes in trust
or restricted status, and includes such
lands reserved for BIA administrative
purposes. The term also includes the
surface estate of lands held by the
United States in trust for an Indian
corporation chartered under section 17
of the Act of June 18, 1934 (48 Stat. 988;
25 U.S.C. 477).

Tribal land assignment means a con-
tract or agreement that conveys to
tribal members or wholly owned tribal
corporations any rights for the use of
tribal lands, assigned by an Indian
tribe in accordance with tribal laws or
customs.

Tribal law means the body of non-
Federal law that governs lands and ac-
tivities under the jurisdiction of a
tribe, including ordinances or other en-
actments by the tribe, and tribal court
rulings.

Trust or restricted land means any
tract, or interest therein, held in trust
or restricted status.

Trust or restricted status means:

(1) That the United States holds title
to the tract or interest in trust for the
benefit of one or more tribes or indi-
vidual Indians; or

(2) That one or more tribes or indi-
vidual Indians holds title to the tract
or interest, but can alienate or encum-
ber it only with the approval of the
United States because of limitations in
the conveyance instrument under Fed-
eral law or limitations in Federal law.

Undivided interest means a fractional
share in the surface estate of Indian
land, where the surface estate is owned
in common with other Indian land-
owners or fee owners.

USPAP means the Uniform Standards
of Professional Appraisal Practice pro-
mulgated by the Appraisal Standards
Board of the Appraisal Foundation to
establish requirements and procedures
for professional real property appraisal
practice.

Us/we/our means the BIA.
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Violation means a failure to take an
action, including payment of com-
pensation, when required by the lease,
or to otherwise not comply with a term
of the lease. This definition applies for
purposes of our enforcement of a lease
under this part no matter how ‘‘viola-
tion” or ‘‘default’” is defined in the
lease.

§162.004 To what land does this part
apply?

(a) This part applies to Indian land
and Government land, including any
tract in which an individual Indian or
Indian tribe owns an interest in trust
or restricted status.

(1) We will not take any action on a
lease of fee interests or collect rent on
behalf of fee interest owners. We will
not condition our approval of a lease of
the trust and restricted interests on
your having obtained a lease from the
owners of any fee interests. The lessee
will be responsible for accounting to
the owners of any fee interests that
may exist in the property being leased.

(2) We will not include the fee inter-
ests in a tract in calculating the appli-
cable percentage of interests required
for consent to a lease document.

(b) This paragraph (b) applies if there
is a life estate on the land to be leased.

(1) When all of the trust or restricted
interests in a tract are subject to a sin-
gle life estate, the life tenant may
lease the land without the consent of
the owners of the remainder interests
or our approval, for the duration of the
life estate.

(i) The lease will terminate upon the
death of the life tenant.

(ii) The life tenant must record the
lease in the LTRO.

(iii) The lessee must pay rent di-
rectly to the life tenant under the
terms of the lease unless the where-
abouts of the life tenant are unknown,
in which case we may collect rents on
behalf of the life tenant.

(iv) We may monitor the use of the
land on behalf of the owners of the re-
mainder interests, as appropriate, but
will not be responsible for enforcing
the lease on behalf of the life tenant.

(v) We will not lease the remainder
interests or join in a lease by the life
tenant on behalf of the owners of the
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